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13, at 5-1). Accordin91y, the .tipulatin9 partie. allocat.d the
.-ouat of $10,258,000 of the ov.r.arnin,. to the int.r.tat.
-jurl.diction in r.cofDltion that·a portion of •••t.rn ••••rv.'.
oyerearnlDg. c... fro. int.r.tat. rat•• ('taff Ix. 5, at 2). ~he
Ca-ai••ion conclude. that tb. .tipulation adopt. a rat. d••i,n
wbicb r.c09fti••• the r••ult. of both intra.tat. and inter.tate
operation. and that $10,258,000 in inte~.tat. revenue no longer
.xl.t.. .0 total-coapany, te.t-y.ar .xpen•• or r.venue ha. been
adj.-t.d, rather, tbe rat•• have be.n d••i9n.d to r.fl.ctan allo
cation of ov.r-.arning. to th. int.r.tat. juri.diction. ... Coa-

::.~: :~:~.~ r"IIR~~-=.~t ~:::fl;,:·~rh~-:r'::din
tbattb.r. ha. b••n no .boving that the ..ount of ov.r.araing.
attributable to the int.r.tate juri.diction i. anywher. a.ar
$10,000,000. ~b. figur•••ed in th••tipulation i. ba.ed .quar.ly
OD tb. r.cord and i. tb. only aaount contalned iD tb. r.cord. The
C..-i••loft vill, ther.for., r.copi.e tb. $10,258,000 a.ount a•
• tipulated by tbe partl... ~~

••••,<1y, .v.ft if th. $10,2S8,0.G...r. __.d to IN a Po.t
t ......r.dtua••"t, ..c:h it i. not. Jt voti4.ot _.l.per
IIJIl,qIlitle pOlt ~••t ....,.at ..·,••q.at. _il. Ji•• aot...t.CIi- in
..... ",aPN4c..1; "tlll~, .. vl,th c.tr,~ •••1'•. t-M, Q!lof,ce.- ·ot.. the
•• ''',r~,_ ,eofO"., a ••' • .-'" adj~t t •••t»:••. a•.•t-of-
::~t~::~:·.=:~"i::rt:~ ,~~a:f't~·c:h·.~·~"Ii:~~r~d
lnt1gel). •••rn •••rv. no coo.. • t ••t y.ar, the
C..-i••ion did. Meith.r did •••t.rn ••••rv. hav. any control over
acc'. cholce to file it. coaplalnt. ~bu., COD.~r.' Coua••l,
• ra., i. Dot applicabl.. ~be -'1'. approprla~Dalo9YI. to

, a C l ••ionr f t 'a.er Count .t al. v. Pub. Utile
_.,0 • • 0"1" 0 _ •• ·on.r., e

court held that .ection .90'.15(D), ievl.ea col., 9lve. the co.
ai••ion autbority to .aootb out ano..lie. in the rate..kiog equa
tion that t.nd to ..~. the t ••t-year data unr.pre••ntativ. for
rat_kin9 purpo.... .In tbi. ca•• , tbe coapany convert.d fro. an
avera,. .ch.dule coapany to a co.t coapaDy in tbe MICA pool. a. of
January 1, 1994, and i. DOV rec.iving inter.tat••ettl•••nts froa
tb. RICA pool. b••ed on It. 1"2 ••paration. co.t .tudy. Thi. i.
a known CUDg. beyond tb. t ••t year, a. it baa alr.ady bappened.
Furtb.r, all partl•• , including OCC, cODc.de tbat tb. conv.r.ion
ha. occurr.d and tbat tb. cOilpany'. int.r.tate .ettl.a.nt. will be

2. Altbou,b tb••oar4 of C_i••loD.r. ca.....t be read narrowly a.
the court int.nd.a, 1£ 1. applicable In a ca•••uch a. this vh.re
th. Coaai••ion i. att.aptlng to det.rain. tbe l.vel of a coapany' •
• arnlng. OD a goin9 forvard ba.i. ba••d on a te.t year not of the
coapany'. choo.ing.
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low.r than th.y w.r. during 1992. Thul, .v.n if it w.r. deter-
ai••4 to be an out-or-period adjuata.nt, the C~i••ion aUlt rec
ognis. it to aat. the te.t-year data repre.entativ. for purpol.1
of deteraining the l.v.l of appropriate n.w rat... To 19nor. it
would lead to the anoaalou. re.ult of the Co..l.llon reducing
rate. through a c:oaplaint proce.din, but then having to turn
around and conli~er a potential reque.t ., the coapany to raia.
rate. to .eet the n.w intra.tat. r.v.nu. r.quir...nt. S.tablilh.d
law .upport. includin, an adjultaent in th. coapany'. r.v.nue r.
quir...nt calculation. oce'. objection .hou~db. ov.rrul.d.

oce next arvue. that the coapany'. deci.ion to convert to
co.t-baa.d .ettl••entl wa. an iaprud.nt on. and, tbul, the
$10,258,000 r.v.nue r.duction .hould not be r.cognis.d. According
to oee, W••tern ••••rv.'. conv.r.ion to co.t for ••ttl•••nt pur
po••• ben.fit. no on.. It do•• not ben.fit th. coapany becaua.
sove••nt to co.t-ba••d ••ttl•••nt r.duc•• th. coapany" r.v.nu.a.
oce cont.nd. that the d.ci.ion dO.1 not ben.fit int.r.xchang. car
rier. becau•• w••t.rn ••••rv. i ••till a ..aber of MICA'. pool.
and continu.. to concur in the WBCA tariff fil.d at the ree (WR
Ex. 15, at 21). Accordingly, although th. coapany rec.iv•• it•
••ttle.ent. ba.ed on it. own co.t., tb. int.r.zchuge co.,ani••
are billed at the MECA tariff rat. b•••d on the pool .eab.r.'
avera,e coat.. The int.reachang. coapani•• will continu. to be
bill.d under the NECA tariff until tbe co.,any fil•• with the ree
it. own traffic-.en.itiv., coat-baa.d acce.a tariff. Th.refore,.
oce arguel that ther. will be no .avlng•.for the lnter.achange
carri.r. to paa. on to the end u.era (OCe Bri.f at 25).

Aa noted earll.r, coapany wit•••1 Kltchell teltlfled that the
co.pany il facing increaaing pr•••ure froa It. lnter.achange CUI
toaer. to reduce the lev.l. of It. ace••• charg•• a. co.,etition
bal grown in the interltate toll aart.t. Acceal charge reductionl
will allow the intereachange carri.r. to r.duce end-u•• r toll
ratel, .ti.ulat. u.age, a.d provide for .or. efflcient u•• of the
n.tvork (WR Sa. 7, at 9-10). Coapany witn••• Itaurulati. telti
fi.d that a coapany'. de.ir. to reduce it. acce•• charge. and .n
hanc. ita co.petitiv. po.ition i. not an iaprudent bu.in.a. d.ci
.ion (Tr. XII, 17). According to the vitn••• , converting to co.t
b••ed inter.tat•••ttl••ent. ia • fir.t and n.c••••ry atep for the
co.p.ny to r.duce inter.t.te acc.l. ch.rg... A•• r••ult of We.t
ern ••Ierve'l conver.ion to co.t, the MECA'. rev.nue requir••ent
will be r.duc.d and ita av.rage-co.t tariff vill be .o.ewhat lover
within aix .onthl' howev.r, the t.riffing of coapany COlt-baaed
acce•• rate. at the rcc will .ignificantly r.duce the coapany"
traffic-.enlitive accell rat... The co.,any ha. indicated that it
int.nd. to l.ave the NICA traffic-.enlitive pool and file itl own
cOlt-ba.ed, traffic-••nlitiv. tariff at the rcc condition.d on
thi. Coaai••ion'. authorisation to di.continu. airrorin, of
traffic-a.naitlve, intra.tat. ace••• charge. (wa Ix. 7, at 14).
Althou,h the i..edi.te rat.p.y.r ben.fit of th••• r.duced rat••
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will be ••peri.nc.dby the lnt.r••cb.n,. carri.r., coapetltiv.
pr•••ur•• could fore. th. lnt.r••cb.ng. c,rrl.r. to p••• benefit.
on to r••id.nti.l and bu.ln••••nd u••r.. Tbi. r.tion.l. v••
confir••d by tb. 10n9 di.tance carrier. (AT'T a•. 1, .t " IXC
Coalition SX. 2, at .). Coapany vitn••• Kitch.ll al.o indic.ted
th.t co.t-b•••d,••ttl...nt••r•• D.c••••ry .t.p to .voidin,
by-pa•• by tb. ca.p.ny,.'l.r,.r cu.toaer. (WR ax. 7, at 10) •

••••d on tb••vidence cit.d .bov., the ca.ai••ion c.nnot find
th. co.p.ny'••ction. to b. iaprud.nt. Th. conv.r.ion to co.t-
b•••d ••ttl•••nt. is th. fir.t .tep in r.ducint .cc••• charge. to
long distanc. co.,anie. whicb, in turn, will ati.ul.t. ca.petltlon
in tb. inter.t.t. aark.t. ADd, .lthough tb.r. is no guar.nt.e
that toll r.t.. in abio will b. r.duc.d bec.u.. .cc••s ch.rg••
bave be.n r.duced (AT'T ax. 2, at .), bi.toric.lly, AT'T ba. r.
apond.d to d.cr••••d ••p.n••• by r.ducing rat•• , introduclng n••
••rvic•• to •••t .pecific consuaer and bu.in••• n••d., and off.r
int a vari.ty of proaotional aDd discount plan.. AT'T b•• r.duc.d
it••••••g. tolla.rvic. rat•• aince 198. by aore tban 28 percent
(AT'T ax. 1, .t 9). A. detailed in tb. pr.viou. footnot., the
coapany'. action. will •••i.t in providing th••••• type. of bene
fit. in th. futur••

3. Altbough we do not find the stipul.tion unr.a.onable, we do ex
pect the int.r••cbange c.rriers, ov.r a re.sonabl. ti•• period, to
flow the.e ben.fit. tbrougb to tb. coap.ny's rat.p.y.r.. The In
traLATA 1+ pr.sub.cription proc... contain.d in tbe .tipul.tion
provid.s a p.rf.ct opportunity for tbe IXC. to craft .peci.l inno
vative r.t. packa,•• whicb flow specific ben.fit. to •••t.rn .e
serve custo.er. for their .bort baul toll ••rvic.. Th. Coaai•• ion
will aonitor this .itu.tion and vill con.ider the IXC. track rec
ord on iapl•••nting •••• in the future wb.n con.idering their
clai•• in other c•••• , includin, £AS and alternative re,ulation
proc••din,s.
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Cir. 1992). Und.r tb. total-coapany ••thodology, w••t.rn a.-
••rv.'. t ••t-y.ar av.rag••ch.dul. KlCA r.v.nu•• would b. sub
tract.d fro. tb. total-coapany r.v.nu. r.quir•••nt, l.aving th•
• ntir. rev.nue e.c••• to be ab.orbed by reduction. in intra.tat.
r.v.nu... 'fbi. _tbodology i. fair when a low-co.t co.pany .uch
a••••t.rn ••••rv. r.c.iv•• it. int.r.tat. r.v.nu•• ba••d on
av.rage coapany co.t., a. it pr.v.nt. a double r.cov.ry of co.t••

I

It i. OCC'. po.ition that th. Obio Coaai••ion aay u•• total
coapany rat...king until th. ti•• th. PCC affiraativ.ly approv•• a
co.t-b•••d tariff for We.tern •••• rv.. until that ti.. , according
to OCC witn••• aaff.rty, the conv.r.ion to co.t-ba••d ••ttl•••nt.
baa no r.gulatory .ignificanc.. Itat.d a 4iff.r.nt way, Dr••aff
.rty b.li.v.. that the change in HBCA ••ttl•••nt. hal no .ff.ct on
tb•••paration of juri.dictional co.t. (OCC Ex. 12, at 8-13).

On the otb.r band, •••t.rn ••••rv. argu•• tbat ••paration of
juri.dictional co.t. occurr.d wh.n tb. co.pany conv.rt.d to a co.t
coapany and b.gan r.c.iving ••ttl."nt. froa HECA on a co.t ba.i.
(.. Ex. 15, at 10-14). und.r tb••• circuaatanc•• , W••t.rn ••••rv.
cont.nd. th.t thi. Co..i ••ion cannot u.e total-coapany rat...king,
but .u.t ba.. intra.tat. rat.. on th. intra.tat. juri.dictional
co.t.. 'lb. co.pany cit•• tb. court in Crock.tt, .tpri' wh.r. it
.tat.d that .ach .tate ha. gr.at freedom to r.gula. ntra.tat.
rat•• , but onc. th. pce ha. applied it. juri.diction.l ••par.tion,
th. part of th. co.t b••• d••••d to b. int.r.tate i. out.id. the
r.ach of the .tate coaai••ion.

The Co_i••ion .u.t adait tbat tbe parti•• ' argua.nt. on thi.
i ••u. are confu.ing. Altbough auch ti•• w•••pent .t th. h••ring
.nd on bri.f p.in.takingly arguing th. juri.dictional ••paration.
i ••u., and wh.tb.r total-co.p.ny rat...king aay or aay not b. u••d
by th. Co_i••ion, th••tipulation it••lf u••••n ••••nti.lly
total-co.p.ny approach. Th••tipulation .tat•••t the out••t
that, on a tot.l-co.p.ny ba.i., tb. coap.ny'. r.v.nu•••xc••d.d
aaount. which w.r. r.a.on.bl.. Purtb.r, th••tipulation i. ba••d
on .t.ff witne•• B.n••l'. tot.l-coapany analy.i. (Staff Ex. 3 .nd
4). Th.r.for., tb. Coaai••ion b.li.v•• that this i ••u. i. not a.
difficult or complicat.d a. the parti•••••• to b.li.v.. Th. r ••l
i ••u. i. wh.th.r or not the Co..i ••ion .hould r.cogni•• the r.ve
nue .ff.ct of th. co.p.ny'. deci.ion to r.c.ive .ettl•••nts on a
co.t basi ••

Ho p.rty qu••tion. that W••t.rn ••••rv., •• of January 1,
1994, i. r.c.iving it. int.r.t.t•••ttl•••nt. on a co.t ba.i ••
Th. r.cord r.fl.ct. that, •• of tb.t d.t., the co.pany i. r.
c.iving $10,258,000 le•• r.v.nu•• per y.ar. Th••• r.v.nu•• are no
longer avail.bl. to W••t.rn ••••rv. and .hould no long.r be con
.id.red by tb. Coaai••ion in d.t.r.ining tb. l.vel of .xc••••arn
ing. whicb tb. Coaai••ion .u.t r•••dy in the context of the•• pro
c••ding.. If tb. Coaai••ion were to acc.pt OCC' ••rgua.nt., the
•••• exc••• revenue. would be eli.inat.d twice, once wh.n the co.
pany began rec.iving .ettl••entl on • co.t b••i., and again wh.n
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the 0.er••rnin91 wer. r.cofDi.ed in th. Ohio intr.lt.t. jurildic
tion. ~bil relult in not f.ir or 109ic.l .nd vill not b••dopted
by the Ca.aillion. ~h. $10,258,000 revenu. reduction vill be r.c
ofDi •ed by tbe CO..illion. Furtber, tb. C~illion b.li.v•• that
the c.lcul.tion of th. $10,258,000 ba.ed on juri.diction.lly I.pa
r.ted costs il fully Iupported by tb. record and .ppe.rl re.son
.bl.. Accordingly, the ea.aission conclud•• that tb••llocation
of $10,258,000 in teat-y••r r.v.nues to the interst.te jurisdic
tion .s provid.d for in the .tipulation i. re.lonabl. .nd .hould
be adopted. ::

4.· Intr••t.t••at. Delilft:

~. Itipulation provide. for • pb.led, intrast.t••cc•••
cb.rge r.duction of $',200,000 in th. first ye.r, $2,200,000 in
the second ye.r, and $2,400,000 in the third ye.r, for. total
pe~nent r.duction of intr.stat••ccel. ch.rge. of $10,800,000.
twl-70uch cb.rges for r.sidenti.l culto..r. vill b••li.in.t.d,
.nd conv.r.ion cb.rge. vill be vaived. ~h. eli.in.tion of the
twl-~ouch ch.rge. vill reduce intr••t.t. rev.nu•• by $2,200,000
(Id.). Furth.r, under the .tipul.tion, the co~.ny vill iaple.ent
fiie one-v.y c.llinl to .tate-cb.rt.red .chool. fro. tbe co.pany·.
cu.tOll.r. for. rev.nu. reduction of $150,000. The .tipulation
.1.0 provid.. for • b••ic local e.cbug. r.te reduction for
.chool. vhich vill reduce rev.nu•• by $100.000 (Jt. Ex. 1, .t 2).

According to oee, the r.v.nu. reduction••et forth in the
.tipul.tion .re UD••ti.f.ctory•. oce beli.ve. tb.t tb. only .ub
st.nti.l r.duction th.t vill b.n.fit end u••r. vill be the "'.1
~ouch r.duction. ~hi. vill be••fit appro.i..t.ly 70 p.rc.nt of
r.sidenti.l .nd us.rs in the ••ouat of $2.00 per .onth. Pr••
one-vay Icbool c.llinl .nd the z.duction in Ichool.· r.t.s ••ount
to only $250,000 (OCe ari.f .t 33). oce beli.v•• th.t the int.r
••chang. c.rri.rs Ihould not 9.t tb. stipul.t.d .cc.s. r.t. r.duc
tion. bec.u.. th.y do not n••d the r.venu.. .nd ar. unlik.ly to
pass .ny ••ving. on to .nd u••r.. !'bu., oce cont.nd. th.t the
atipul.tion i. not in the public int.rest, but only in the inter
••cbang. carriers' inter••t.

oce vitn.s. laff.rty t ••tified th.t it i. not .ppropriat. to
r.duc. intr••t.t••cc••• ch.rg... •• indic.t.d that W••t.rn ae
••rv.'. favorable r.v.nue and inco.e po.ition i. due to tb••trong
.nd in.l••tic d...nd for .xch.ng••cc.... According to tbe oee
vitn•••••ignific.nt portion. of •••t.rn ••••rv.'. territory are
prolperou. auburb.n co..uniti•• th.t g.nerate .nd r.c.ive • large
Duaber of toll c.ll.. According to Dr••aff.rty, it i. n.c••••ry
to price .o.e .ervic•••bov. th.ir .ervic. incr••ental cOlta in
order to gener.t. contribution sufficient to cover tb. co.pany·.
fix.d co.t.. a.cau•• of tb••tren9th .nd grovth in d••and for
acc••••ervice•••n appropriate rate d••ign .hould recover .ub
st.nti.l contribution fro. acc••• charg•• in Dr••afferty'. view.
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rin.l1y, Dr...ff.rty reco..end. th.t .11 reduction. in current
r.te••hould b.nefit end u.er.. a.c.u•• , in Dr•••ff.rty'. view,
tber. i. little r•••on to b.lieve th.t toll c.rri.r. will p••• on
.ny saving. to end u••r., he reca.8end. th.t r.duction. in .cce••
cb.r.e. are in.ppropriate (OCC Bx. 2, .t 25, 28-291 OCC Bx. 12, at
If).

~

.r: ~h. Ca-ai••ion find. th.t the intr••tat••cc••• ch.rg. r.
dUction.propo.ed in the .tipulation .r. r•••on.ble .nd .upported
by th. record. ~h••tipulation .ove••cce•• charg•• tow.rd co.t
without any incr•••• in oth.r r.tel. tn .ddition, r.lid.ntial
cu.toaer. .har. in the .tipulat.d r.v.nu. reduction through the
eli.in.tion of the ~el-~ouch ••rvice cb.rg. and the free on.-w.y
c.lling to .chool.. Ror.ov.r, we c.nnot 10•••i.ht of the fact
that before u. i •••tipul.tion.pproved by ••ny diver.e partie•
• nd r.co...nded by the .t.ff. tn .uch • c••• , if w. find the
ov.rall .tipulation re••on.bl. a•• pack••• , and p.rticul.rly
,iven the fact th.t no ba.ic r.t. incr••••••re propos.d, •• n••d
Dot det.rain. the ex.ct level of co.t of v.riou. ..rvice. •• w•
• i,ht h.v. had to do had no .tipul.tion be.n r.ach.d. ~h••tipu
lated r.te reduction. .re r.a.onable •• a p.ckag. .nd .hould be
i.ple••nt.d.

5. Co.plaint Conclu.ion:

~he Coaai••ion conclud•• th.t OCC h•• aet it. burden of
proving th.t, .inc. the coap.ny'. l ••t rate c••• , the coapany'.
revenu•• hav. incr••••d and it. expen••• d.cr••••d, r••ulting in
.xc••••arning. of acr. than $10,000,000 .nnually and that the
Co.-i••ion ahould ord.rreduction. in rat.. to ju.t .nd rea.on.ble
l.v.l.. oce h•• not de.on.trat.d that it. propo••d r•••dy, i •••
the .p.cific r.t. r.duction. it propose., .re .uffici.ntly .up
port.d on the record to rend.r the .ntire .tipulation unrea.on
abl.. ~h. r.t. reduction. provid.d for in the stipulation .r•
•upport.d by th. r.cord, produc. just and r.a.onabl. revenue re
duction., .nd .hould be adopted. OCC'. coaplaint .hould be ,rant
.d, in part, and deni.d, in part, con.i.tent with the di.cu••ion
in thi. opinion and order. .

a. 'rovi.ion. of the Stipulated 'Ian:

1. aate. tn General:

W.stern a••erve CA'. advocat.d that the wlaunching pad for
.ny .It.rnat!v. regulation plan au.t be r.a.onable r.t•••• Thu.,
in their vi.w the deter.ination in the coaplaint c... filed by OCC
i ••n ••••nti.l pr.dicat. to the Co..ission's consider.tion of the
proposal pre••nt.d in the alt.rnative regulation c••e (WR CAP.
ari.f .t 2). ~he Co.-i•• ion has r••olv.d the coaplaint case thul

• s.ti.fying this concern.
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OCC and W••t.rn ••••rv. CAt. rai.e a variety of oth.r con
c.rn. which tb.y beli.v. pr.ilud. adoption of the .tipulation. In
OCC'. viev, tbe long-run ••rvice incre..ntal cost (L.SIC) test ••t
fortb In tb. alt.rnativ.·regulation rul•• va. adopt.d by the Co.- .
ai••ion in ord.r to en.ur. tb.t ••rvic•• oth.r tban tbo.e in Cell
1 w.r. r.cov.ring th.ir increa.ntal co.t••nd th.t th.y w.r. ap
propriat.1y contributing to th. joint .nd coaaon co.t.. With r.
gard to pricing of .ervice. UDder tbe .tipu1.ted pl.n, OCC argu.d
that the plan do•• not includ. • ..chani•• to .n.ur. that th••e
tvo cro.s-.ub.idi.ation goal. ar...t (OCC Brief at 49-50).

. ."
OCC vitne•••aff.rty .dvoc.t.d that a co.t allocation ..cba

ni•• be add.d to th••tipul.ted plan. According to Dr. "ff.rty,
the co.t .110cation ..cbani•• would ••gr.,at. tb. coa,etitive
••rvice. froa th. aonopoly .ervic•• , thu., giving W••t.rn ••••rv.
an opportunity to .ucc••d in it. coapetitiv••ndeavor. wbil. at
tbe .... ti.e prot.cting tb. aonopoly ratepay.r. fro. tbo.. co.
petitiv. activiti•• which ar. profit.ble. Dr••afferty .tat.d
that ·co.t allocation focu... and int.n.ifi.. r.gul.tory att.ntion
on th. portion of the rev.nu. require..nt and rate ba•• a••ociat.d
vitb tb. critical bottl.n.ck. that iapede the growtb of coapeti
tion and the d.plo,..nt of n.w t.chno10gi••• • In Dr••aff.rty'.
vi.w, this provid•• progr•••iv. der.gulation on a ••rvic.-by-
••rvic. ba.i. a. coapetition d.v.10p. (OCC cx. 3, at 14-15).

we.t.rn •••• rv. CAt. point.d to th. languag. contain.d in the
.ntry on r.b.aring in Ca•••0. 92-1149-TP-COI at 11-19 to ••pport
th.ir po.ition that: a non.araing. and non.harin, plan ¥bicb
provid.. for incr..... in ba.ic local .xchang. .ervic•• su.t .at
i.fy a high.r .tandard of r.vi.w to be approved, an applicant .u.t
.how, througb co.t of ••rvic. inforaation, that C.ll 1 ••rvic••
will not be r••pon.ibl. for aor. than tb.ir appropriate ov.rh.ad
co.t., and • plan au.t contain c.ll cla••ification••nd .upporting
co.t inforaation whicb would perait a revi.w of the ov.rh.ad co.t.
for CellI ••rvic•• (WR CAP. Bri.f at 4-5). It i. the vi.w of the
W••t.rn ••••rv. CAP. that tb. .tipulated plan fail. to .et fortb
any of the preceding it... which are required in an alt.rnative
r.,ul.tion propo.al. rurther.ore, contrary to tb. Co..i ••ion'.
alternative regulation rul•• and a. te.tified to by co.pany wit
ne•• Cornacchione, tb••tipulated plan perait. W••tern .e.erve to
enter into individual contract. for .ervices ·tbat would fall under
a Cell 3 cla••ification (~. at 1; Tr. IX, 123).

According to the .e.tern ••••rv. CAPs, the .tipulat.d plan,
whicb provid•• for fl.xibl. pricin, in accordanc. witb 944/1144,
offer. no r••pon.e to th. conc.rn. whicb bave b••n rai••d about
the pricin, of bundl.d .onopoly or C.ll 1 •• rvic•• by both the
.taff (I.a. at 4) and Dr. S.lwyn (wa CAPs Cx. 4, at 38-43). Dr.
S.lwyn r.co...nded that th.coaait..nt to unbundle tb. local n.t
work sbould be a coaponent of a co.,any'. alternative r.gulation
plan (Id. at 85). In addition, Western •••erve CA'. point.d out
tbat tfti .tipulated plan do•• not addre•• S.ction XIV(8) of tbe
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alt.rnativ. r.fUlation rul•• which r.quir•• a plan to include
li.it. on peraitt.d fr.qu.ncy of pric. chang•• for C.ll 1 ••r
vic... ~e •••t.rn •••• rv. CAP. point to the .ntry on r.h.aring
in Ca•• Mo. '2-1149-~'-COI at 26 for support for th.ir position
that all ••rvic•• 8U.t be cla••ifl.d (.. CAP. ari.f at 6). !b.y
propo••d that, if the coapany wi.h•• to .nga,. in fl.xibl. priclng
or u•• c~tltlv. r••pon•• contract., the Cc.ai••ion .hould k••p
Ca•• Ro. 93-230-U-ALT open for the purpo•• of pl.cing the .er-
vic•• of the coapany into c.ll. (WR CAP••eply ari.f at 9).

Pin.lly, the •••t.rn ••••rv. CAP••~ltt.4 th.t the .tipu
l.t.d plan failed to .ddr... the r.v.nu. which would b. for.gone
a. a re.ult of the provi.ion 1n the plan pe~1tting proactional
offering. (WR CAP. Brief at 10). While .t.ff witne•• Rontgo.ery
t ••tifi.d th.t the forgan. r.v.nue .hould be born. by the .har.
hold.r., he w.nt on to .tat. th.t he did not r.call the .tipulat
ing partie. addr•••ing that i ••ue (Tr IX, 116-117).

Conver••ly, the coapeny ..intained that the .lternativ. regu
l.tion rul•• do Dot require that ••rvice. be cla••ifi.d according
to c.ll.. In the coapany'. opinion, the provi.ion. in the rule.
ref.rring to -C.ll 1 ••rvice.- have • clefinitional .aning wheth.r
the ••rvice. ar. cla••ifi.d or not (wa Brlef .t 31). Purth.raore,
the coapany point.d out that '.ction III(C)(3) of the alternative
refUlation rul•• pertaining to cell c1a••ification. r.f.r. to .x
hibit. requir.d for the filing of .n a1t.rn.tiv. r.gu1ation plan.
Th. initial plan did cla••ify .ervice. and, in the vi.w of the
coapany, the fact that the .tipulat.d plan do•• not cla••ify .er
vic•• i. neither unrea.onable nor prohibit.d by the rul•• (WR
••ply 8ri.f at 33).

Initially, the Coaai••ion find. that the obj.ction rai••d
conc.rning the fact that the .tipulat.es plan doe. not p1ac. the
••rvic•• provid.d by •••tern ••••rv. into .p.cific c.lla a. de
fined by the a1t.rnativ. regulation rul•• to be unfound.d. The
Co..i ••ion acknowl.dg•• that the rule. governing a coapany'. fil
ing for a1ternativ. rat.aaking tr.ataent .et forth c.rtain ainiau.
r.quire.ent. which au.t be pre.ent in the initial filing of a co.
pany'. application. Bowev.r, the rule. a1.0 provide for the fil
ing of vaiver. to r.quir•••nt•••t forth in the rul•• , a. well a.
the po••ibility that parti....y ent.r into partial .tipulations.
Th. Coaai•• ion fully .upport. and .ncourag•• parti.. in cont••t.d
c•••• to coae tog.th.r in an effort to re.olve c..... ·To .ay that
.uch n.gotiation. au.t r••ult in the final product b.ing id.ntical
in for.at and cont.nt to the propo.al lub.itted by the applicant
co.pany, or to lay that a .tipulation .Ult contain all of the
.1ea.nt•••t forth in the alternative r.gu1ation rul.s would be to
coapletely fore.tall any possible ••ttle.ent in the ca•• and cir
cuavent the purpose behind the Coaai••ion'. alternative regulation
rul•••
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The alt.rn.tiv. r.gulation rul•• were dev.loped, in p.rt, to
,.r~t th. lar9. local exchange telephone co.,.nie. (LLBC.) addi
tion.l priciD, fl.xibility with r.9.rd to their .ervlc•• In light
of th•••r,in9 cOllpetitive enviro_nt in the t.leco_uaic.tlon.
i_u.try. ,%h. provl.lon of c.ll cl•••lficatioD., a••et forth in
tIM rule., va. ese.ilfted to provld. LLI:C. vith .uch .flexibility•
• owev.r, the rule. al.o ••t forth c.rtain .afeguard., lncludin,
th. LaSle t ••t, which weI'. d.v.loped to .n.ur. that ••rvic•• not
cla••lfi.d In Cell 1 wer., in f.ct, recoverin9 th.ir incr••ental
co.t......d. it quite cl.ar in our .atrI on'r.h.arin, in C••e.0. '2-114'-Tf-COI at 18 th.t we would uti i.e vhatever co.tin,
.thodoloty we d••• a.c••••ry .nd .ppropriate in d.ter.inin, the
r...oMbl.D••• of C.ll 1 .ervic•• ~d that we vould not perai t
C.l1 1 a.rvio•• to be r.apoDaibl. for aay aore than their appro
pri.te ov.rh.ad coat.. Tb. fact that th••tipulating partie. did
Dot include .ither c.ll cla••ification. or a coating .ethodology
for a.rvic•• provid.d by the coap.ny vithin the coat.xt of the
atipul.t.d plan doe. aot .an tb.t the Ca.ai.aion vill not en.ure
that the approp~i.t. coatial ..chania. i, .xaained and .ppli.d for
.ach of the coapany" propo••d a.rvice.. The .tipulated plan pro
vide. that the cc.pany'a provi.ion of n.v ••rvice. anel contr.ct•
... th. pricia, ther.ofvlll be 90v.rn.d by 144/1144. • ••tern
....rv. ha. be.n off.rinl nev ••rvic.. unel.r th. v.ll-e.tabli'hed
proc••••• containeel in 144/1144, and the Coaai••ion vill continue
to r.vi.v the coapany'. propo••el .ervic•• anel acrutini.e the. in
th. aanner appropriate to enaur. that the ••rvic•• al'e appropri
ately pric.d above co.t.

lpecifically, vith 1'.,ar4 to the i ••u. rai••el by the _••tern
.....I'v.~,.conce.rn.lngtb. \Iftlmadlin, of ..rvie8' ,into aonopoly
and~.,..oft,'_,'D ~~Mnt., .~ .. bay. atat.-4 in the pa.t, .e
.trontly .ftcl)ura.. the uftbwIdlia,01 ••rvice.. The fact that
...tern ae••rv. viII be followin9 the '44/1144 proc.dure., rather
than the cell cl•••ification ..chani•••et forth in the alterna
tive regulation rule., doe. not ..an th.t the Co..i ••ion vill ·di.
continu. it. effort. to .ncoura,. coapani•• to unbundle .ervice.
vb.re appropriat••

Furtheraor., the Co..i ••ion find. that there i. no ba.i. to
the concern rai••d by tbe .e,t.rn ae.erve CAP., that tbe .tipu
lated plan doe. not addre.. vho vill bear the r.v.nue foregone a.
a r••ult of tb. provi.ion of proaotional offerinl'. Staff vitne••
"ont,oaery correctly pointed out at the bearing tbat .uch foregone
rev.aue••hould be borne by th••har.bolder. of tbe cospany. Thi.
coatinue. to be tbe viev of the Co..i ••ion on .ucb proaotional
offerin,••

2. I:arnin,••eviev:

The .tipul.ted plan prOVide. tb.t, except upon the applica
tion of We.tern .e.erve, the Co..i ••ion .hall not initiate a
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!or.aal .arning. r.vi.w or adju.taent proc••ding r.lating to the
caapany during the initial t.r. of th••tipulat.d plan. Bowever,
...tern ••••rv. would be .ubject to any d.ci.ion which the Co..i.
.ion ..y iapl•••nt in a g.n.ric proc••ding involving all local
.xch.ng. co.p.ni•• (Jt. Ex. 1, Att.ch. 1, at 13).

According to OCC, whil. the .ltern.tive regulation rul•• re
quire th.t • coap.ny' •••rning••hould be .ddr••••d in c.rtain
circua.tanc•• , th••tipul.t.d pl.n do•• not .ddr••••e.tern ••-
••rv.'. future ••rning.. In g.n.r.l, it i. OCC'. vi.w th.t ·earn
ing. ah.ring i. in the public int.r••t, ••p.ci.lly where • COlt
allocation ..chania. i. not adopt.d- •• in tb. .tipul.t.d plan
(OCC ari.f at 50). In .ddition, ...t.rn ••••rv. CAP. witne••
Selwyn .t.ted that -[a]n ••rning••haring ..chani•• i •••••nti.l
to .n.ur. that r.t.pay.r. ben.fit fro. an alt.rn.tiv. r.gul.tion
pl.n· (wa CAP. Ix•• , .t 6).

OCC r.co...nded th.t the Coaai••ion not .cc.pt th. .tipul.t
ing p.rti•• ' propo••l for the Coaai••ion to forgo initi.ting any
.arning. r.view of •••t.rn ••••rv. during the initi.l t.r. of the
pl.n (OCC Bri.f at 51). OCC witn••• aaff.rty d••cribed tb••f
f.ct. of • failur. to r.vi.w •••t.rn ••••rv.' •••rning. by .tating
that ••••t.rn ••••rv.'. ov.r••rning. will ri•••• de..nd for t.le
co..unication. incr••••• (d••pit. the infl.t.d pric•• )••••tern
••••rv•••y al.o obtain a windfall !rca productivity .dv.nce. in
t.l.co..unic.tion..... [a]. auch, •••t.rn ••••rv•• rat•• will be
co•••v.n .or. unju.t .nd unr.a.onabl. ov.r ti••• • (OCC Ex. 3, at
24).

Dr. S.lwyn .dvocat.d that •••tern ••••rv••hould b. r.quir.d
to includ. • .b.rlng ..ch.nl•••bov. • benchaark r.t. of r.turn in
it. pl.n (wa CAP. Ix•• , .t 68). Th••••t.rn ••••rv. CAP••ub
.itted th.t • pl.n which p.r.it. incr••••• in b••ic local .xcb.nge
.ervice rate., but i. not b•••d on .n earning•••thodology and
do.. not contain .n ••rning. .b.ring ••ch.ni•••ust b. .hown to be
•• ben.fici.l to custo••r•••• filing pur.u.nt to tr.ditional
r.gulation under S.ction .909.15, ••vi••d Cod. (wa CAP. Bri.f at
6).

Giv.n the n~rou. rate adju.ta.nt••nd oth.r coaait••nts .et
forth in th••tipulation, a. well a. the pl.n, the Coaai••ion be
li.v.. th.t the conc.rn r.i••d by th. objecting p.rti.. p.rtaining
to the f.ct tb.t the pl.n provid.. th.t th. Coaais.ion .hall not
initi.te .n ••rnings revi.w or .dju.t••nt during the thr••-year
t.r. of the pl.n i. not suffici.nt to overturn the .ntire .tipula
tion. Con.id.r.d.s a whol., th••tipulation prOVide. suffici.nt
opportunity for the Coaai••ion and it••taff to .onitor the com
pany" progr••s during the initial t.rm of the stipulated plan.

- The company will b. filing progre.s reports and the .taff will
have acce.s to the n.c••••ry infor••tion for reviewing the pro-
gr••• of the pl.n.- rurth.r.ore, the f.ct th.t the pl.n limits the
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iDiti.l t.ra to tbr•• y••r. perait. tb. Coaai••ion .uffici.nt op
portuaity to aonitor the application of tb. plan .nd tb.n ".t.r
ain. vb.tb.r cban,•• or .dju.taent.4to the coapany" r.t. of r.
turn D••d to b. aad. in the futur••

3. axo,.nou. ractorl:
:

.'

~b••It.rn.tiv. r.gulation rul•• d.fin••xog.noul •• ·co.t
cb.n,.1 th.t ori,in.t. froa or ar. due to .xt.rnal cau••• , includ~
in" but not liait.d to, t.x lav cb.n,•• , d.pr.clatlon r.pr••crlp
tion, and cb.ng•• to ••p.ration••nd .ccounting rul••• • I.ction
XII (I) of tb. alt.rnativ. r.gul.~lon rul•• provid•• tb.t, for C.ll
1 ••rvic'l, tb. Coaal'llon vill perait tb. coapany to includ••
provi.ion In It. pl.n for .n incr•••• in r.t. or prlc••tructur.,
or r.t. cb.ng•• due to .xog.nou. f.ctor., •• long a. the plan .1.0
.ddr••••• tb. coap.ny" dl.po.ltlon of It••arnlng. In .xc••• of
It. co.t of capital.

hrluant to t .... ,tl"lat.d plaD, i.' a ..t.,ri.l r.ductioD In
til...• D.t aft.•r t.x O•....... *I~lftl> 10cqa~.of It.•r.n.. '., .•.......••• rv!,.,., 'CCU.~'.. dur-iI" til. iaiti.l t.ra or ttl' .... ,1..' a r"ult elf .~ ......ou.
e....'., tUn the • .,."y .,y ••,ll.to tb.~••l.n t, .u..nd
t.~. c~i~~"tl .:,~f.•rtb in tt Pl.',n. "r.·.•~.ainlng to "ic' f~".'1
.. r.,.uc:tlonl, l'ftlra.tructur 1....\ and recluctloftfltl tb.
l~tr.t..t., tr.f.i·c....n.itlv., local .vitch.~~1 .~f:,~~"'~~.c,.P. to
tl\,.•xt.nt: th.,~ .uCb'~~~~p".•,..•~.llot .",.nillPl.ilftt.alt th.
ti. of au.p.ftllbn. lowv.r, .}ttta!d tl. ~.ny 11I."nd '~c:b coa
alta-ntl, It would allo b. obllgat.d to lnltlat. a tr.dltfonal
~~t...kln, proc••dlng. AI ••t fortb In the .tlpul.t.d plan, .xog
'DOU' chaftg•• lnclud.: the .n.ct..nt of D'W .tatut•• , rul•• , or
ord.r., or .a.nda.nt. th.r.to, .ct. of God or forc. aaj.ur., .nd
accounting chang•• aand.t.d by tb. Co..l.llon, the rcc, or rASI
(Jt. Bx. 1, Att.ch. 1, .t 14-15) •

•••t.rn ••••rv. CAP. wltn••• S.lwyn, In r••pon•• to the ini
tial pl.n, at.t.d that b. did not b.ll.v. tb. coapany" propo••d
tr••ta.nt of .xog.nou. co.t. to b. r.a.onable (wa CAP. ax. 4, .t
21). In OCC'. vi.w, Dr. S.lwyn'. t ••tlaony on th1. i ••u••till
.pp11.. to the .xog.nou. factor. provilion ••t forth in the .t1pu
l.t.d pl.n (OCC Iri.f .t 52). According to Dr. S.lwyn, the .xog
.nou. f.ctor. propo.al cr.at•• an opportunity for ••,...try 1n
th.t •••t.rn •••• rv. vouldb••••king .dju.t••nt. to it. r.t.1 to
r.fl.ct .v.nt. that would incr.a•• 1t. CO.tl' how.v.r, the plan

4. Inh.r.nt in our alt.rn.tiv. r.gulation rul•• i. the conc.pt of
fl.xibility b•••d on • p.rticular coapany'l circua.tanc•• and the
n.tur. of th.ir propol.d pl.n. ..c.u•• this aatt.r i. b.for. UI
on a .tipulat.d balil, tb. Co.-i.lion int.ndl to cr.at. no pr.c.
d.nt, on. way or the oth.r, on tb••arningl Iharing il.u. rail.d
by the obj.cting parti.l. . .
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fail. to obligate ·th. c~y to notify th. Co..i,.ion of .v.nt.
that would d.cr•••• the ca.pany'. co.t.. Thu., in Dr. '.lwyn'.
vi.w, .inc. th. plan fail.d to cr••t. a .~tric oblig.tion, the
.xogenou. f.ctor. propo••l i, -.dv.r.. to th. public int.r••t .nd
.pPear. to contr.dict dir.ctly th. C08aiasion'a dir.ctiv••• • (WB
CAP. ax. 4, .t 22). Th....t.rn ••••rv. CAP. opin.d that the .x
og.nou. f.ctor. provi.ion coupl.d with tb. bar on .arning. r.vi••
•nd r.t••dju.t..nt. pl.c•• cu.toa.r. in • no-win .itu.tion
.g.in.t w••t.rn ••••rv. (wa CAP••ri.f at 5).

W••t.rn ••••rv...lntained th.t the .xog.nou. chang•• provi
aion contain.d in the stipulat.d·plan do•• provide for the .yaa.
try r.quired by th••It.rnativ. regulation ru~•• , aa well a. the
ord.r in Ca.e Ro. 92-1149-T'-COI at 24. A. point.d out by the
coap.ny, a•• r••ult of the au.pen.ion of any co..ita.nt. pur.uant
to thi. provi.ion of th. atipulat.d plan .nd th. r.qui.ite initia
tion of a traditional.rat...kiu, proc••ding, r.t. r.duction. aay,
in fact, occur. rurth.raor., the coapany i ••till obli,ated to
adher. to r••ulta of any indu.try-wid. g.n.ric proc••ding initi
at.d by th. Coaai••ion (WR Bri.f at 33; Jt. Ex. 1, Att.ch. 1, at
14) •

In our order in c••• Ro. 92-l149-T'-COI at 27, v. atat.d th.t
• coapany propo.ing to aat. C.ll 1 r.t. chang•• during th. cour.e
of it, plan whicb r.fl.ct .xog.nou. f.ctor. au.t addr.,. the aat
ter in it. plan .nd propo.e the procedure. to b. u••d in .v.luat
ing .uch a r.qu••t. rurth.raor., w••t.t.d tb.t • coapany'. pro
po••1 conc.rning exog.nou. factor. au.t be .,..etric.1 and provide
for rate incr••••• or d.cr••••• b•••d on .xo,enou. factor.. Upon
revi•• of the .xog.nou. f.ctor. provi.ion cont.ined in the .tipu
lat.d plan, the Co..i ••lon find"th.t it app.ar. to b. both r.a
.onable in it. propo••d application and .yaa.trical a••nvi.ioned
by the Co..il.ion. A. provid.d in the .tipulat.d plan, concurrent
with the co.pany'. lu.p.n.ion of the co..ita.ntl ••t forth in the
plan, the coapany would initiate a traditional rat.aaking proc.ed
in, pur.uant to S.ction. 4909.18 and 4909.19, ••vi••d Cod.. In
light of the fact that the traditional rat.aaking proc••ding wa.
co..enced due to the ••ploya.nt by the coapany of the .xog.noul
provi.ion in the .tipulat.d pl.n, the Co..i ••ion could t.k. in
con.id.r.tion the .arning, ,tatul of the coap.ny in our final
d.t.r.ination in that proc••ding. rurth.raore, tbe Co..i ••lon
not.. that at anyt!a. during th. cour.. of th. ,tlpv.lat•• plan v.
could, throu,h an indu.try-vide, , •••ric proc••ding, r.quir. that
laving. r.alil.d by tbe coapany be flow.d b.ck to the b.nefit of
it. cultoa.r••

4. Co..ita.ntl:

S.ction IV(A) of the .It.rn.tiv. r.gu1.tion rul.1 r.qulr••
th.t a propo••d plan .u,t inc1ud. co..ita.nt.. Th. rul•• d.fine a
coaaitaent a. "an obligation to provide •• rvice. or .nhance their
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valu. to ca.to_r. pur.uant to a c~ny'. approv.d alt.rnativ.
r.tulation plan." '.ction IV(8) of the alt.rnativ. r.gulation
rul.a atat•• that the ce-ai~nt ••ction of a propoa.d plan ahall
includ.: -a d••cription of .ach co..it.-nt and how it r.lat•• to
the oth.r part. of the plan, a"ti•• table for co.pl.tion Qf the
e_it_nt, proj.ct;. .xpenditur•• , a" _t.bod for trackin, the pro-
",r.a. of a co_it.-nt, a d••on.tration that the coaait••nta are
conaiat.nt with th. polici•• of the Ohio ••via.d Cod., and a
d••on.tration that the co_ita.nt. are in addition to the ainiaua
t.l.phon•••rvic••tandard••

In tb••tipulat.d plan, a••pell.d out in aor. d.tail ther.
in, •••t.rn ••••rv. ce-aita to tb. follovin,: various rate r.duc
tiona and fr••••• ' r.t.ntion of flat-rat., ba.ic local .xcban,e
.ervic., tecbDolog d.plopent, .ducational application and di.
tance 1.arDin, initiativ.a, iaple..ntation of .xtend.d local call
in, .ervice (ELC.) iD .oa. area., pha.e out of .ulti-party ••r
vice, caatoaer .ducation pro,ra•• , D~r portability, and uni
ver.al ••rvic. initiativ•• (Jt. Ex. 1, Attach. 1, at 5-11).

OCC aaintained that the Co_i••ion ahould rej.ct the .tipu
lat.d plan becau.e the co_itaent••et forth in the plan are not
in the public intere.t and fail to coaply witb the Co_i••ion'.
alt.rnative r.tulation rul•• and ~equire_Dt. (OCC 8ri.f at 56).
OCC advocated that th. _rita of .ach coaaita.nt .bould be evalu
ated botb individually and a. a whol. (Id. at 76). .e.tern .e
I.rv. CAP. witne•• 'elwyn te.tified tba~tbe a.rit. of the co_it
_nt. abould b. baa.d upon ••veral factor., includin,: whetb.r
the co_it••nt. aati.fy a n.t prea.nt value analyaia, wh.ther th.y
••rve a public good, whetber tb. applicant would be the .o.t effi
~ieDt and appropriate provid.r, the propoaal for coat recovery,
wh.ther tb. und.rtakin, would proaot. .ffici.nt d.v.lopa.nt of the
Public awitch.d network, tbe i.pact on co.p.tition, and public
.upport (wa CAPa Ix. 4, at 80) •

• e.t.rn ••••rv. point.d to the Coaai.aion'a ord.r in Caae No.
92-1149-TP-COI at 17 to count.r the obj.cting parti•• ' vi.w that
the co_itaenta in th. atipulated plan do not coaply with the
coaaita.nta r.quir...nta ••tabliab.d in the alt.rnativ. r.,ulation
rul.a b.caua. tbe, do not provide additional b.nefit., but .er.ly
aaintain th. atatua quo (WI 8ri.f at 61-62). In tbe alternative
replation order at 17, tbe Coaaia.ion atat.d that "[t]h.re ..y be
a n••d and de.ire to encoura,. efficiency, productivity, and value
in .xiating •• rvic••• • rurtb.racre, th. co.pany .tated that oce
fail.d to contradict the fact that all of the co_it.ent. aet
forth in tbe Itipulated plan -repre••nt activiti•• vhich would bave
oth.rvi.e been conduct.d at the coapany'. dilcr.tion or upon the
approval of tbe Co..i ••ion. The co.pani e.pha.ized that, if the
atipulat.d plan i. approv.d, the co_it••nt. contain.d therein
will no long.r be an option but will beco.e an obligation (0
.eply 8ri.f at 40).
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•• have reviewed the cOap8ny'. propo.ed c~i~nt., in con
junction vith the various other co~onent. of the .tipulation, a.
ve11 as~he plan, and find that the e~i~ents coaport with the
alternative regulation rules and require.ents. As recogni.ed by
the co.pany on brief, there is no doubt that the inclusion of
these ca.ai~nt. within the atipulated plan obligatea the coapany
to achieve the ,oals aet forth therein. ~.e a,r.e with oee in it.
obaervation that a coapany'. co..i~nt••hould not only be viewed
individually, but in th.ir entir.ty. To do otherwi•• would be to
i,nor. the benefit. which can ari•• a. a r••ult of a plan vhich
ha...ny coapon.nt part. working to,ether to· the benefit of both
the coapany and the co.toa.r.. Wh.n considerin, the coaait_nt
ca.ponenta contained in the plan in their entirety,. th.re i. no
doubt that th.y coaport with the Co..is.ion'••tat.d objective. in
this area given the nature of the plan .ubaitted a. v.1l a. the
fact that the eoaaitaents are part of a atipulat.d packa,e ap
prov.d by ..ny diverae partie. and reca.a.nd.d by t .... staff. .e
wiah to eapha.i.e that each plan of each coapany will be vi.ved
ind.pendently taking into account the totality of the propoaal. in
th. plan includin, the i.,act of the plan on ba.ic rat.payer.,
coapetition, and the goal••et forth by th. Gen.ral A•••llbly in
••ction 4927.02, .evi.ed Cod., and in the Coaai••ion'. rule••

•••pons•• to the individual arguaent. and is.u.. rais.d by
the obj.cting parties to c.rtain of the coaai~nts ••t forth in
th. stipulated plan are d.lineat.d in furth.r d.tai1 below.

a. Rate Adjust_nts and Mirrorin,:

As di.cussed in detail pr.viously in this ord.r, tbe atipu
lating parti.. agre.d to certain rat.a fr..... and r.duction.
which ar. contained within the stipulation, as ve1l a. the coaait
..nt .ection of the stipulated plan. OCC argued that th. follov
ing four rate adjustaent. pre••nt.d in the .tipulat.d plan .hould
not be con.id.r.d a. co..ita.nts: the .liaination of th. r ••id.n
tial T.l-Touch char,e and the waiver of tbe nonrecurrin, T.l-Touch
charge; the r.duction of intra.tat., traffic-aen.itive, local
."itching acce•• char,e.; the iaple.entation of fr•• on.-way
calling to .tat.-chart.red .chool.; and the reduction of the ba.ic
local .xcbange rate for .chool.. In OCC'. vi.v, th••• four it.a.
ar. not coaait••nt., but .rath.r they •• rve to a.r.ly brin, •••t.rn
••••rv.'. rat•• to a ju.t and r.a.onabl. lev.1, which i. wb.re
tho•• rat•• should have be.n pur.uant to S.ction 4905.22, .evis.d
Cod., prior to the coapany'. coaait.ent proposals. OCC argu.d
tbat .akin, rat.. lawful i. not the purpo.. of tb. Coaai••ion rule
r.quirin, tbat a plan ••t fortb coaaita.nts. While soa. co..it
aent. do r...in even if these four reco...nded by OCC .er. not
considered a. commit.ents, in OCC's vi.w the re.ainin, commitaents
ar. like"ise not really co..itaents and are vague, illusory, and
of ainiaal value (OCC Brief at 57-59).
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~e Ca.ai••ion ba. previou.ly found tbat tbe .tipulated rat.
reduction. ar. ba••d upon tb. record in tbe coaplaint proc.eding
and ar. z.aaonabl.. ~be .tipulating parti•• have includ.d the.e
rat. reduction. a. ~itaent.. .0 on. cont.nd. th.t th.r••hould
not be rat. reductionl. "be CO.-1••iOD beli.v•• tbat it i. not
v.ry productive to argue about vbetber tb. rate reductionl can b.
v1ewed al co_itaeDt. or not. ~be iaportant accoapll.ba.nt of the
atipulation i. that it r.duc•••••tern ••••rv.'. rate. a. oa. r••
olution of a d.~n.trated exce•••arnin,. revi.w. ~he rat. reduc
tion••nhanc. tb. poliey of tbi. .tate to ..intain ju.t and rea
aonabl. rat•• and char,•• for t.lec~icatlon ••rvic... Ac
cordin,ly, the C~i•• ioD believ•• that it i. the acc~liab"Dt,
rather than tbe label put on tb. rate reduction., tbat i. tbe
iaport~nt con.id.ration. OCC'. obj.cti'on. 1. unwarrant.d.

OD January 18, 1"", ...tern ••••rv. fil.d .n application
with the Co_i••ion, in Ca.e Ho. '4-"-ft-URC, reque.ting perai.
.ion to br.ak tbe intra.tate airrorin, of tb. int.r.tate ace•••
rat•• a...ndat.d in tbe C..-i••ion'. d.ci.ion in Ca.e Mo. 83-4'4
ft-COI (Subtil. C). 7b. coapany curr.ntly participat•• in both
tb. traffic- and nontr.ffic-.en.itive pooll for inter.tat. acc•••
r.venu•• wbich are ..intain.d by ..cA on a co.t ••ttl.a.nt ba.i••
In it. application in Ca.e Ho. '4-"-ft-UMC, tb. coapany .xplained
that it would like to file it. own int.r.tat., traffic-••n.itive
ace••• tariff at th. rcc wbich would recover r.venu•• froa tb.
int.r.tate juri.diction ba••d upon tbe coapany" co.t., and opt
out of th. HECA traffic-••n.itive pool. Bowever, tb. coapany i.
unwilling ·to file itl int.r.tate, cOlt-ba.ed t.riff with the FCC
unle•• this Co_i•• ion perait. it to break tb. intra.tate airror
lng of the inter.tat. acce.. rate. aandated by Ca•• Ho. 83-464-"'
COl (Subfile C). According to •••tern •••erve, it would .xperi
ence a dra..tic reduction in intra.tat. acce•• rate. and, thu.,
revenu•• , ver. it r.quired to continu. airrorin, the int.r.tate
ace••• rate. for lDtra.tate purpo.... hrauant to the tul•• of
th. FCC, the coapa.y wa. to Dotify tb. rcc by Deceaber 31, 1'93,
if it int.nded to withdraw fro. th. HICA traffic-.en.itive pool
for th. tariff period beginning July 1, 19'4. Bovev.r, th. coa
pany did Dot provide .uch notification to tb. rcc. Therefore,
ab.ent a waiver froa the rcc, tb. next available opportunity for
auch a r.que.t will be in Deceaber of 1"" for the tariff period
b.,inning July 1, 19'5. On January'24, 1994, the IXC Coalition,
A"", and .print fil.d a joint aotion to int.rveDe and a a.aoran
d_ in .upport of W••t.rn ••••rv.'. applicatioD in Ca•• Ho. 94
'9-'1.-UlfC.. "1M .tillulatio.and the atl"ulat.d pl.n •••itted in
tb. c.... at ba•• ,rovid. for the di.continuanc. of the ..ndat.
tbat the i~tra.tate acce•• ehar,•••irror the int.r.'at. charg••
(Jt. Ex. 1, at 10 and Attach. 1, at 6).

UpOD con.id.ration of W••t.rn ••••rv.'. reque.t iD Ca•• Ho.
94-99-TP-UNC, a. w.ll a. th. provi.ion in th••tipulat.d plan
providing for the di.contiDuanc. of the airroring of th. inter-
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.t.t., tr.ffic-••n.itiv. ace••• T.t•• at the intr••t.t. l.v.l
,.t.bli•.",d in ~••• No. 83-464-T'-COI (lubfil.C), tb, (;q..~••ion
fiad. ....t ...'t.rn .J\t••rv.' I t:.qu••.t .i. rea.onabl. ,nd ,,,oQ,ld b.
,rant'4. Aceord'in,ly, ~•. I.~ c~lit.ion" joint aotion to inter
Yen' in c••• Ro. 94-99-TP-ebl i. aoot.

b. ..t.ntion of rl.t-••t. I.~vic.:

~h••tipul.t.d pl.n provid•• th.t, durin, the initi.l tera of
the plan, •••t.rn ••••rv. will continu. toprovid. flat-rat.,
ba.ic local .xchan,•••rvic. (Jt. ax. 1, Attach. 1, at 5). • ••t
.rn •••• rv. vitn••• Corn.cchion. t ••tifi.d that h. could not r.
call .ny conv.r.ation. which would lu"e.t that th.coapany va.
cont.aplating di.continuin, the provi.ion of flat-rat. ..rvic.
(~r. VIII, 74). Thu., OCC av.rr.d that a proai•• not to do .oa.
thin" naa.ly di.continu. flat-rat•••rvic., which i. not .v.n
bein, cont.aplat.d by •••t.rn ••••rv. a. .~thin, the coapany
ai,ht do, i. not a a.anin,ful coaaita.nt (OCC 8ri.f at 59-60).
Parth.raor., OCC witne••••l ••y advocat.d tbat fl.t-rat•••rvic•
• bould be aaintain.d ev.n b.yond the thr••-y.ar initial t.ra of
tb••tipulat.d pl.n (OCC Ex. 9, at 18).

Curr.ntly, th.r. i. no r.quir.a.nt which prohibit. a coapany
froa propo.in, the .liaination or aodification to the pricing of
fl.t-r.t., loc.l ••rvic.. Whil. OCC .y Dot I" W••'.ra ••••rv.'.
a!.~ur.oc. s.t forth in tb. It!~u~_t'4pl.n at auch 01 a coaalt-
..nt, b•••d qO t~. t.,ttaony w. b,ardat tb. local pUblic b.aring.
in tb••, e•••• , in .ddition to tb••tl.1;.,,!4, int.r••,t in tbi. ar••
which wa••xpr••••d at our local b.aiin,. in Ca•• No. 92-1l49-TP
COl, w.ar. confid.nt that con.ua.r. would vi.w the coapany'. coa
.itae~.t to a.~llt.ln tb' loc.l,flat-.r,at•••rvic;e in it. pr•••nt
HT1I and not IQbj,ect to sptcl.al.'J'lc, incJ"_"s OJ' f.structuring
.. quit••i9llificant. Tbi. co..itaent i •••peci.lly r••••urin'
,iv.n tb••v.r incr•••ing coap.titiv••nvirona.nt which i. c.u.ing
the LLEC. to r.-.v.luat. the aann.r in wbich tb.y .tructur. .nd
price their ••rvic•••

c. T.chnolo,y D.plo,.ent:

In our .ntry on r.h.arin, in c••• No. 92-1149-T'-COI at 13,
we .t.t.d tb.t .nhanc.a.nt. to infr••tructure couldb. a a.anl of
providing or .nhancin, a ••rvic••• cont...l.t.d by our d.finition
of coaait••nt. within the alt.rnativ. r.gul.tion rul•••

Th••tipulat.d plan provid•• th.t, in Janu.ry 1994, W••tern
••••rv. will begin to -deploy t.chnology .nd ••rvic•• within it•
•• rvic. t.rritory to provide anadvanc.d n.twork which will pro
vide incr••••d r.liability and .urvivability, the availability of
.nhanc.d •• rvic•• , .conoaic d.v.lop••nt opportuniti•••nd in-
cr••••d public .af.ty-. A•••t forth in the .tipulat.d plan, this
coaait••nt includ•• d.ploya.nt of the following p.rc.nta,•• of

I'
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network c.p.bility in 1994, 1995, .nd 1996, r••pectively: digital
.witching c.pabiliti•• (100••11 thr•• y.ar.), SS7 capabilities
(88.5, 89.5, and 95.), CLASS ••rvic•• (87.2, 88.9, and 95\), .n
hanced n.twork (6.7, 15.6, and 22.2'" ISDN (32.5, 37.1, and
44.6'), int.roffic. fib.r connectivity (7S.6, 90, and 95\), and
.chools p••••d by broadband faciliti•• (32, 40, and 42\) (Jt. Ix.
1, Attach. 1, at 5).

On bri.f, OCC .ubaitt.d that th.r. ar. a-.yriad of probl•••
with the t.chnology d.ployaent coaait••nt. In OCC'. vi.w, ~h.
illu.ory nature of the .ntir. coaait••nt for' technology deployaent
und.r.core. the fact that the .tipulat.d plan i. not in the public
int.r••t becau.e the con.ua.r. ar. not 90ing to r.c.iv. anything
bett.r than what th.y r.c.ived und.r traditional r.gulation (oee
ari.f .t '7). ror ••••pl.; OCe.cited •••t.rn ·••••rv. witn•••
Cornacchione' ••tat••ent that the coapany'. d.ploya.nt of digit.l
SWitching c.pabiliti•• , to dat., i. clo.e to 100\ (Tr. VIII, 79).
rraa thi., OCC conclud.d that the co.,any'. coaaitaent to d.ploy
the.e capabiliti•• i •••r.ly illu.ory .inc. the goal i. alr.ady
cl0•• to b.ing coapl.t.d (OCC Bri.f .t '1).

oce argu.d that, .ince the d.ployaent of the co.pany's CLASS
••rvic•• i. d.p.nd.nt on th. d.plo,..nt of SS7 capabiliti•• , w••t
.rn ••••rv. i. not r.ally aaking .n additional coaaitaent and the
fact thatth••e two it••s ar•••t forth ••parat.ly in the .tipu
lated pl.n i. ai.leading. OCC p.rceived a .iailar ov.rlap .itua
tion between the deployaent of enh.nced network and liON by the
coapany (~.).

Ipecific.lly, with r.gard to IIDN d.ploya.nt, Mr. Cornac
chion. .tat.d that the IIDR d.plo,..nt ••t forth in the .tipulated
plan r.f.r. to th. actual c.pability of providing ISDN and that
•••t.rn ••••rv. curr.ntly do•• not h.ve plan. to tariff ISDN (Tr.
IX, ,). In oec'. view, without a t.riff, liON cap.bility i. a.an
ingl... to all cu.toa.r. ..c.pt the larg••t and ao.t .ophi.ticated
con.uaer. who ar. cogni.ant of ISDN and able to negotiate a .pe
cial contract (OCC Brief at 63).

W••t.rn ••••rv. witn••• Cornacchion••tat.d that int.roffice
fiber conn.ctivity would .nabl. the coapany to ·provid. a cl.an.r
and di.tortion-fr•• conn.ction- (Tr. VIII, 84). OCC .ubaitt.d
that, to the .xtent d.ploya.nt of this itea a.r.ly .nabl•• the
coapany to i.prove the quality of it•••rvice in order to adh.re
to th. aini.ua t.lephone •• rvic••tandards, this coaaita.nt i.
nothing aor. than wbat would be don. by the coapany in the ordi
nary cour.e of it. bu.ine•• (OCe 8ri.f at 64).

Th. la.t n.twork d.ploya.nt ca.ait••nt involv•• the ••t.n.ion
of broadband faciliti •• to .chool.. According to Mr. Cornac
chion., th••e faciliti•• will be d.ploy.d by the coapany wh.n.v.r
it ha. new construction that pas••• any .tate-chart.r.d .chool
(Tr. VIII, 84). OCC .ubmitt.d that this coamitaent is .oaewhat
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s.lf-s.rving to th. coapany b.cau•• the bro.db.nd f.ciliti.. ar.
only d.ploy.d wh.n th. coap.ny i ••lr.ady .ng.,.d in n.w con.truc
tion, .uch d.ploya.nt is n.c••••ry in ord.r for th. coap.ny to
appear to be fulfilling it. distanc. l.arning coaaita.nt, and the
cQ8P8ny's r.v.nu•• vill be .nh.nc.d if the school. utilize the
n.tvork cap.bil~ty (OCC Iri.f at 65).

In g.n.ral, Dr. S.lwyn, t ••tifying for the W••t.rn •••• rv.
CAP., .t.t.d that tb. coapany h•• fail.d to pcovid. suffici.nt
docuaentation in ord.r to .nabl. the Coaai••ion to .valuat. tbe
propo••d infr••tructur. co..itaent. (wa CAPa Ex. 4, at 4). While
coapany·witn••• Corn.cchion. t ••tifi.d that the infr••tructure
inv••taent coaaita.nt ••t forth in the .tipulat.d pl.n ·h•• b.en
.ub.tanti.lly incr.a••d •• a r••ult of tb. coaaita.nt. in .cc•••
lin. capability· (wa Ex. 13, .t 5), b. also .tat.d that b. wa.
unable to provide any dollar aaoant which tb. technology d.ploy
..nt coaaitaent vould r.pr••ent. aather, th. witn••••tated that
the coaaitaent. on infra.tructur. w.r. revi.wed in conjunction
with •••t.rn ••••rv.'. c.pital budget and wer. b••ed on tbe pen.
tr.tion go.ll of the .v.ilabl. ace••• lin•• (Tr. VIII, 75).

Tbe stipul.t.d pl.n provid•• that the coaaita.nt to deploy
the t.chnology ••t forth in the plan .hall b. con.id.r.d fulfill.d
if •••tern ••••rv. achi.v•• the y••rly proj.ct.d p.rc.ntag•• plus
or ainu. 10 p.rc.nt (Jt. Sx. 1, Attach. 1, .t 5-6). In OCC'.
vi.w, this fl.xibility allow••••t.rn ••••rv. to f.ll far short of
the p.rc.nta,•• coaaitt.d to in the .tipulated plan without being
r.quired to a••• rt .ny extra .ffort a. a r••ult of tbe .hortfall
(OCC Iri.f .t 68).

Th. .tipul.t.d plan provid.. for tb. ph•••d iapl.a.ntation of
coaait••nt. p.rtaining to the d.ploya.nt of t.chnology, a. well a.
rate r.duction. for intra.tat••cc••• char,. rat•• ov.r the ini
ti.l t.rm of the plan (Jt. Ex. 1, Attacb. 1, at 5-6). The W••tern
••••rv. CAP••xpr••••d conc.rn ov.r th. fact that the .tipulated
plan do•• not provide for notice to the p.rti•• in th••ltern.tive
r.gulation ca.e .nd .n opportunity for tbem to be h.ard .t the
conclu.ion of a pha.e of the pl.n in accord.nce with the Coasi.
.ion'••ntry on reh••ring in Ca.e No. 92-1149-TP-COI at 37 (WR
CAP. Iri.f .t 7).

The Coaai••ion find. the concern. r.i.ed by the objecting
partie. conc.rning the coapany'. technology deployaent coamitment
to be in.ufficient to w.rr.nt rejection of the .tipulation. We
agree with the .tate.ent aade by OCTVA that coamitaenta .hould be
ba••d upon .conoaic r••lity (OCTVA ••ply Irief .t 8). The fact
that the coapany had .lr••dy conteapl.ted or was iaple.enting cer
t.in technology .t the ti.e of the filing of the .tipulated plan
i. not ••ufficient r•••on, in and of it.elf, for the propo.ed
coaait.ent to be di.r.,.rd.d. Th. Coaai••ion h•••lr••dy a.de it
cl.ar th.t • coaaita.nt ..y .ncaap••• the .fficiency, productiv
ity, and v.lue of .xi.ting ••rvic•• , .0 long a••uch coaait.ent i.
in addition to what 1. provid.d in the ainiaum telephone .ervice
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.t....rd.. 7bl'. t.cbftol09Y d.pl.,..nt coaaita.nt. cl.arly •••t
thia .t.ndard. In .ddition, a. pr.viou.ly point.d out, th. in
clu.ion of th••• c...it8ent. of t.chnoloty .dvanc...nt obli,at••
~b. co.pany to .cbi.v. the .tandard•••t forth in the plan. Ab
a.nt .uch an oblitation, the iapl...ntation and adv.nc•••nt of
.acb t.chnolo9Y.vould b. pur.ly di.cr.tionary on the co.pany'.
part. ay includiDt the ca.aitaent. a. part of the .tipulat.d
pl.D, •••t.rn ••••rv. vill be r.portin, back to the Coaai••io~
through ita annual progr••• r.port.. Th. Coaai••ion will be r.
vi.vin, and .0nitoriDI the pro,r••• of th.- d.plola.nt to .n.ur•.
that the coaait••nta ar. aatiafi.d. "

Furth.raor., OCC'. all.,ation that the co..itaent. in this
.r.a ar. illu.ory due to the ov.rlap in the applic.bility of aany
of the t.chnolo,i•• i. unfound.d. A. point.d out by the .taff,
contrary to OCC' •••••rtion, ••7 aPlrad•• ar. a ••parat. co..it
"Dt froa the d.plo,..nt of CLASS ••rvic.. becau.. SS7 .upport.
a.v.ral diff.r.nt application. anda.rvic•• not ju.t CLASS s.r
vic•• (.taff ••ply ari.f at I). rinally, the fact that aeny of
th.s. it••s ov.rlap .ach oth.r a.r.ly prov•• the point that the
ca.ait••nts ahould not juat be vi.wed individually, but .hould b•

. vi...d in th.ir totality in ord.r to d.t.r.in. th.ir ov.rall
ben.fit••

Th. Co..i ••ion do•• find, howev.r, that OCC'. conc.rn. about
the tariffin, of IIDN .hould b. add~••••d. Th. Coaaission has
pr.viously indicat.d its int.r••t in the d.plola.nt of .tat.-wide
liON. Without a tariff provi.ion for ISDN, the ISDN capability
has 1••• valu.. Accordingly, W••t.rn ••••rv. is dir.ct.d to file
an ISDN tariff within .i,ht .onths of this opinion and order.

d. .ducational Application.tDi.tanc. L.arninq:

. Th••tipulat.d plan a.t. forth a nuaber of way. in vhich the
coapany will Initiat. aad continu. to further the d.ploya.nt of
t.chnoloty a••oeiat.d with diatanc. l ••rnin, and oth.r t.l.eoa
aunication.-bas.d .ducational application. within it••ervice
ar.a. Pursuant to th••tipulat.d plan, this coaait••nt will .n
tail the assi,na.nt of a co.pany .taff p.rson to proaot. the dis
tanc. l.arninl and oth.r .ducational applications, public forua.
and .ducational pro,ra•• , the d.plola.nt of optical fiber, and

5. Of cour•• , h.r. too the value of a co..it••nt in a plan will b.
wei,h.d a,ain.t th. oth.r part. of the plan inclUding it. iapact
on ba.ic local ••chan,. rat•• , c.-p.tition, and the loal••et
forth in Section 4927.02, ••vi ••d Cod., and the Co..i ••ion'.
rul... In a .tipulat.d ca•• , the value of the .tipulation a. a
packa,. au.t al.o be con.id.r.d.
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a••i.ting and coordinating with.chool official., t.l.phon. com
pani•• , regulator., and other provider. of educational technol
ogie. in effort. to fulfill thi. co..itaent. In addition, the
cQ8P&ny co..it. that it will reduce rate.' for ba.ic local .xcbange
.ervice to .chool. within it•••rvice atea, on a per line ba.i.,
by an annua~ aggr.gat••aount of $100,000 (Jt. Ex. 1, Attach. 1,
at 8-10).' '.,

Upon revi.w of this co_ltaent, OCC._intained that it is
..rely a r••tat...nt of oth.r co_ita.nts or a continuation of
what •••t.rn ••••rv. i. alr.ady doing (OCC Bri.f at 73). oce wit
n••• K.l••y advocated that, whil. the coapany .hould offer a.si.
tance, the educator. ahould be the one. advocating th. concept to
develop di.tanc. l.arning and not •••t.rn.••••rv. (OCe Ex. 9, at
24). Bowev.r, he al.o agr••d that the provi.ion of the .tipulat.d
plan 1n wb~ch the coapany co_it. to a••iating and coordinating
with achool official. and to eatabli.h forua. for the b.n.fit of
.chool '.uperintendent. r.garding th. d.ploya.nt of di.tanc. l.arn
ing t.chnology achieve. hi••tated objective (Tr. X, IS, OCTVA
8rief at 11).

Furtheraore, OCC point.d out tbat, while the coapanJ i. coa
aitting to aate the technology available to fulfill the require
..nt. of each di.t.nce learning .pplic.tion, coapany witne••
Cornacchione indic.t.d th.t th. cu.toaer would bear the co.t
a.sociated with aating that tecbnology .vailable (Tr. VIII, 101).
Siailarly, with r.gard to distance l.arning, •••t.rn •••• rv. CA'.
witn••• S.lWYn point.d out that .e.t.rn •••• rv. fail.d to c.rtify
that the interactive video s.rvice which it will off.r to .chools
will be priced at an affordable level (wa CAPs Ex. 4, at 12).

The proc.s•••t forth in th. stipulat.d pl.n conc.rning th.
diatanc. learning initiative i. op.n to input froa the local ex
ch.ng. coapanie., cabl. tel.vi.ion prOViders, coap.titiv. acc.as
provid.r., and oth.r .ntiti.s which aerv. the t.l.co_unications
needa of th. achoola. Thua, in ataff's vi.w, this proc••s wl11
proaot. full and fair coapetition and will a••t the educational
tel.coaaunication. ne.d. of the scbools (Staff Bri.f at 22).

Th. Co_iaaion is inclin.d to give little weight to thil OCC
obj.ction, esp.cially aince the repres.ntative of the .chooll,
ODO£, aupporta the .tipulation. Furth.r, th. Co..iaaion dis.gr••s
with OCC' •••••rtion. pert.ining to the efforts which •••t.rn ••
a.rve h•• co..itt.d to ••t. during the t.r. of the .tipul.ted plan
in ord.r to further th. deployaent of distance le.rning .nd other
t.leco..unication.-based .ducational applications. Bringing the
t.leco..unication. inforaation .g. into the school. throughout the
.t.t. is a goal which th. Co.-i.sion hal long lupport.d and .n
couraged. The propolal agre.d to by the stipulating parti•• in
cludel charact.ri.tics which the Co..lliion beli,v'l bring UI one
Itep cloaer to .chieving our Itat.d goal. The Co.-illion findl
the coapany's coaait.ent to cO-lponlor forusl for the benefit of
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educational provider., along with th. cabl. t.1.vi.ion c~ani•• ,
otb.r t.1eco.aunication., and .quipaent provid.r., a. well a. it.
c08aita.nt to work with .ducation.1 ta.k forc.a and oth.r gov.rn
..atal .ntiti•• in the furth.ranc. of th. d.plo,..nt of the n.c.a
.ary .duc.tional t.cMoloty, to be aub.t.ntially in k••ping with
our viaion of what a co..it_nt ahould .nco.p.... A. for th. '
conc.rn that the pricing of the .ducatio••l applic.tiona will be
at afford.bl. 1.v.1., th. Co..i ••ion ••pecta th. co.p.ny, a •
• tat.d in th. atipul.t.d plan, to work with both .duc.tor. and the
Co..ia.ion in arriving at r•••on.b1. arrang...nt. in thi. ar.a.

"

•• &xt.nd.d Loc.1 C.l1ia, ••rvic••

Th. .tipu1at.d plan provid.. that th. coapany will file an
application witb tbe Co..i ••ion to i.p1•••nt ••t.nd.d ar.a ••rvic.
(aAI) in tb. for. of on.-way, .xt.nd.d local calling ••rvic. fro.
tb. Horthfi.ld, Twinaburg, and Aurora ••chan,•• to the Akron B.
cbang.. Bo~.v.r, if tb. appropriate authoriti•• do not authorize
th. i.p1•••nt.tion of the r.qu••t.d BLCS in th••• tbr•••itua
tion., tb.n the coap.ny will a1loc.t. an addition.l $50,000 to
t.l.co-.unication.-b•••d education.l app1ic.tion. in.acb of tb•
••cbang•• not approv.d (Jt. Bx. 1, Attach. 1, at 6). OCC point.d
out th.t tb. BLCB coaait••nt ••t forth in tb. atipul.t.d pl.n
f.1l••hort of what va. propo••d by th. initi.l plan, '.inc••••t
.rn ••••rv. had inlti.lly propo.ed to provide BLCB in appro.i.ate
ly 39 .xchange route .itu.tion. (OCC Brief at 68-69).

At the public be.ring h.ld in Au.tinburg, Obio, ov.r 60 wit
n••••• t ••tified •• to tb. n••d for u.s within A.htabul. County in
ord.r to .nhance tbe .cono.y .nd .ati.fy the coaaunity of int.r••t
between th. various .xchan,•• locat.d in that county. In th.ir
bri.f, the citiz.n. of A.ht.bula county atat.d th.t tb••tipu1a
tion i. gro••ly inad.quat. in addr.aaing the BAS n••d. of cu.tom
.ra'in A.ht.bula County (Citi.ena' Brief at 1). Theyencourag.d
tb. Co..laaion, in .pproving th. atipul.tion in tbi. aatt.r, to
require Weat.rn ••••rv. tOI in.titut. two-way, flat-rat. u.s
••ong all of tbe coap.~y'. Asbtabul. County excbang•• , in.titute
one-way, fl.t-rate EAS fro••••t.rn ••••rv.' ••xcb.ng•• to oth.r
coap.ni•• ' ••cb.nge. in A.ht.bula County, and a.ek .gr••••nt. with
the oth.r co.p.ni.. in A.btabul. County to aak. the to1l-fr.e
calling two-w.y b.tw••n .choo1 diatrict. and ultiaately aaong all
Aahtabula County e.ch.nge. (!!.•t 3).

OCC av.rr.d tb.t the Co..i ••ion c.nnot find tb. .tipulat.d
plan to be in tb. public lnter.at without addr.s.ing tb. ne.d of
th. cu.to••r. who provided t ••tiaony at tbe pUblic h.aring In
Austinburg. While OCC do•• not traditionally take a poaition on
individual requ••t. for EAI, OCC atat.4 that, due to tbe public
~••ti.ony in tbi. ar•• , it .upport. the adoption by W••tern .e
••rv. of the tbr.e-prong co..ita.nt advocat.d by the citizen. of
A.htabul. County in tbeir bri.f. In OCC'. vi.w, nothing in the
Ohio .evi.ed Code prohibit. the Co..i ••ion fro. expanding the
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local c.11ing ar.a. tarough .n alternative r.gul.tion proceeding
(OCC Bri.f at 80-81).

1.

w••t.rn ••••rv. ad.itt.d that, due to the ov.rwhelaing t ••ti
aony .t the Au.tinburg b••ring. in thi. a.tt.r, upon furth.r
.tudy, the c.lling circua.t.nc•• in the A.ht.bul. County .r.a aay
constitut. appropri.te circua.t.nce. in which the coapany aay be
wiling to initi.te an BAS c.... !be coap.ny.at.t.d that, with the
a••i.tance of the .ppropri.t. c.rri.r., it i. in the proc••• of
d.t.raining the c.lling r.t•• for the rout••.. in que.tion (wa arief
.t 63).

In .t.ff'. vi.w, while requeete for &AS abou1d follow the
procedur.s ••t fortb in Cb.pt.r .901:1-7, O.A.C., tbe r.cord a.d.
in tbi. c.s. can be u••d to .upport the need to addre.. a per
ceived n••d for BAS. Upon r.vi." of the r.quiaite calling infor
..tion and th. public inter.st, staff would r.co...nd th.t the
Ca.aission r.quire the coapany to initi.te .n BAS cas. for ex
ch.ng•• which ai,ht a••t the r.quisit. showin, r.quir.d by the
Ohio Adainistrativ. Cod.. In addition, because of tb. exten.ive
r.cord d.v.loped .t the loc.l h••ring. in this ..tter, at.ff would
r.co..end that the Commi••ion t.ke .daini.tr.tiv. notic. of th.
public h••ringl in thi. ca•••nd that no .ddition.l he.ring. b.
r.quired in tbe £AS ca.e., unle•• r.qu••t.d by .n int.r.st.d p.rty
(Staff Brief at 26-27). AT'T advocat.d th.t tb. Aaht.bula County
BAS is.u. be .ddr••••d in .n .ppropri.t. BAS proc••ding and not in
the context of thi. ca.e (AT'T ••ply Bri.f .t 6).

The IXC Coalition .t.ted th.t it i. not op,o,ed to the in.ti
tution of flat-r.t. lAS. Bow.v.r, in it, vi.w, tbe Co..is.ion
'hould not ,r.nt countywid., f1.t-r.t. BAS, unles, there i, evi
d.nce ,p.cific to .n excb.n,e tb.t deaonstr.t•• a broad-ba,.d,
d.y-to-day n.ed for £AS in ord.r to a.et the callin, ne.d of the
exchan,••nd unl••• a .ub.tanti.l aajority of the ,ub.crib.r, in
an .xcbang. sbow. a willinp••• to pay incr••••d rat•• r.fl.cting
the co.t. of providin, lAS (IXC Coalition ••ply Bri.f at 11-12).
Furtheraore, the IXC Coalition b.li.ve. th.t the 1+ iatraLATA ac
ce•• propolal cont.in.d in the 'tipulated pl.n will give the co.
pany'. cu.to.er., including tho.e in A.htabula County, rate op
tions which .re currently un.vailable. Th. IXC Co.lition b.lieve.

6. De,pit. tbe ov.r"b.laing public te.tiaony to the contrary, OCC
..intain.d througbout thi, proceeding that a ba,ic rate reduction
r.ther th.n toll r.te relief va, wh.t v., iaport.nt to th. citi
'en. of A,ht.bul. County. Although, in f.irn.,., ther. i. soa.
qu.'tiOD ., to th. de9re. to which the loc.l citi,.n. infor••d ecc
of their viev., the public t.stiaony 1n this record ,upport, the
,tlpulation" concentr.tion on the toll ••rk.t r.th.r th.n on
OCC', propo.ed r.ductions to b.,ic r.t•••



92-152S-TP-CSS - 93-230-TP-ALT
/ I

-38-

th.t the Co_i••ion .hould ••tabli.h the 1+ intraLATA p.rity in
this .ituation .nd t,.n p.rait the r••ulting coap.titiv. aark.t to
work (~.=.t 16-17). '

, ~h. C~i ••ion i. co,nl.ant of the .v.r-incr.a.ing conc.rn
••pr••••d by cu~to••r. r.1.ting to the ••t.nt of th.ir local
c.lling .r.... In our con.id.r.tion of or.r••t. for .xt.naion of
tb. local c.lling .r.. of .n .xch.ng. file purau.nt to S.ction
.905.26, ••vl••d Cod., we c.r.fully r.vi.w .11 of the co.-unity of
int.r••t f.ctor••nd co.t., •• w.ll •• the cu.to••r.' will1ngn•••
to p.y .ny .pplic.bl. incr•••• in rate. for' •• rvic., prior to
..king any d.t.rain.tion •• to the ••rit. of .uch • r.,u••t. Th•
• 'ipulat.d plan prOYid.. that the .ollpany will file application.
with ttl. Co_i••iem reque.tiftg authority to 1.pl;••••t aLCI froa
thr•• of the coapany'a ••chang•• to th. county a••t of thoa••x
eban,... Bow.v.r, .hould .ny of th. application. be d.ai.d .ith.r
by th••t.t. or f.d.ral authoriti•• , th. coapany allocat.d an
.ddition.l $50,000 for .duc.tional purpoa•• forth. rout.a d.nl.d.
It ia appar.nt fr.. the .It.rn.tiv. 1.ntu.g. of this co_itaent
th.t th. ce.p.ny r.cogni••• the n.ed for aoa. type of r.li.f in
this portion of it•••rvic. t.rritory.

Furth.raor., •• brou,ht out .t the pUblich••ring. h.ld in
Au.tinburg, the cu.toa.ra in A.ht.bul. County lik.wi•• f ••l th.t
th.ir c.lling n••d••hould be .ddr••••d. Th. C.-i••ion not••
th.t n.ith.r the p.rti•• obj.cting to the .tipul.tion nor the
citi••n. of A.htabula county obj.ct.d to the ILca co_ita.nt for
Suaait County ••t forth in the atipulat.d plan. aath.r, both OCC
and the citi••n. of Aaht.bul•••pr••••d conc.rn. th.t the coap.ny
n••d. to .ddr••• the &AS .ituation in Asht.bula •• w.ll. Upon
con.id.ration of the c....ny'. c_itMnt to off.r BLCS froa c.r
t.in of ita ••ch.ng•• ,in conj_etion with the oth.r tera. of the
.tipulat.d plan, th. C.-i••ion doe. ftot b.li.v. that th. atipu
lated pl.n'.hould be d....d in.uffici••t a.r.ly b.cau•• it do••
Dot includ•• c...lta.nt in A.htabul. County .iailar to the on.
pr•••nt.d for 8..-1t County. !b. Co.-1••ion b.li.v•• this i ••ue

. can be .ddr••••d vithout ov.rturning the .tipulation.

Th. Co..1••ion intend. on proaptly inv••tigating the concern•
• xpr••••d for lAS r.li.f in A.ht.bul. county. Howev.r, .uch in-
v••tigation will not b. conduct.d within the context of thl. ca•••

7. ~hi. i ••u. va...d. auch aor. difficult by tb. failure of lny
IXC r.pr•••ntativ•• to .pp.ar at the A.ht.bul. County public .ar
ing. to .xpl.in tb.ir 1+ propo••l •• a ...n. of providing rat. r.
li.f to tb. citi••n. of tb. county. Th. IXC. n••d to do a b.tt.r
job of co-.unieatin, their po.ition, along vith .ugg••ting alt.r
nativ•• , to tbo•• a••king lAS raliaf. 1I••ting vith lAS .poka.p.r
.on. and att.ndance at h.aring. vould ,be an appropriate .tart
.long the•• lin•••

..
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~ .tat.d by the coapany, it i.alr.ady in tb. proc••• ofobtain
ing the calling inforaation betwe.n the involv.d .xchang•• in
Aahtabula county. Thu., upon r.view of tbat inforaation, the
C~i••ion .xpect. tb. cOap&ny to file coapany-initiat.d applica
tion. with the Ca.ai••ion to in.titut. BAS between appropriate
exchang•• in AahtabulaCounty. upon r.c.ipt of the application.
for both Suaait and A.btabula counti•• , we will r.vi.w the appli
cation. in accordanc. witb tb. rule•••t forth in Chapt.r 4901:1
7, O.A.C., and, wh.r. appropriat., w. will tat. adaini.trativ.
notic. of the local public h.aring. in th•••.. c•••••

Aa a final aatt.r in this ar.a, tb. Co..i ••ion not•• that
aany of tb. .xcban,.. locat.d in A.ht.bula County .1'. provid.d
••rvic. by local .achang. c~ani•• otb.r tban •••t.rn ••••rv.,
na..ly The Conn.aut Tel.phon. Coapany (Conn.aut), Orwell Telephon.
Coapany (Orw.ll), .nd Unit.d Telephone Coap.ny of Obio (United).

:=:il~o;::a~:tu~:h~l~a~~tn:ftt:;:r:::i::r:,:~:::·~::t::ur:~:~{y
e.cuag.s .nd pzoovide ••cb infor_tioD to ....t.rn .••••I'v.. In
.ddition, ..ny of tbe eacban,.a at i ••u. in botb I~it and A.hta
bula counti•• involve interLA~ calling, auch tbat adequate call
ing inforaation can only b. obtain.d by tb. local .zcbang. coa
pani•• througb collaborativ••ffort. with tb. inter.zcbang. car-

'riezoa. Thus, th••tipulating carri.rs na••1y, AT'T, LCI, Allnet,
MCI, and Sprint, as well •• any other intereach.nge carrier af
filiated witb a local .xchang. coapany •• rving the involv.d ar.a.,
are hereby ord.red to pro,tly provide the requ~.ite calling in
for..tion to the involved ocal .achang. coapanie. and .u.t co
operate fully with the .t.ff and tb. coapani•• In obtaining and
providing the n.c••••ry calling infor.ation in an effici.nt and
ti••ly .ann.r.

f. Multi-Party S.rvic. Pha.e-OUt:

Tbe .t.ff, in it. report, not.d th.t ju.t ov.r on. p.rc.nt of
th. co.pany'. r••id.ntial acc.a. lin•• r...in.d on aulti-party
••rvice. at the .nd of 1"2. Thu., the .taff recoaa.nd.d that
•••tern a•••rve eli.in.te all aulti-party .ervic•• and upgrade ita
cuatoaer. on tho•••ervic•• to on.-party .ervice (I ••• at 53). In
accordanc. with the .taff'. r.co...ndation, the .tipulat.d plan
provid•• that tb. coapany will pha••-out all aulti-party ••rvic••
within .ix aonth. of the i.pl•••ntation date of the plan (Jt. Ix.
1, Attacb. 1, at 6). Wbile oce view. this co..it..nt a. inaignif
icant, it w.nt on to .tate that ace faill to ••• how -forcing
aulti-party cu.to••r. off their cho••n rat. and onto the .ingle
party rat. '.nh.nc•• ' th.ir ••rvice- (OCC 8ri.f at 70). Conv.r••
ly, OCTVA point.d out that, wbile tbia co..itaent aay b. inlignif
icant to OCC, it dO.1 proaot. public .afety and iaprov•• the uni
ver.ality of the n.twork (OCTVA ••ply 8rief at 10). The Co..i.
.ion b.li.v•• that thi. co..itaent, a. part of the ov.rall .tipu
lation, 11 rea.onabl••
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g. euato•• r Cc..unication.:

In tb. atipulat.d plan, W••t.rn ••••rv. coaait. to i.pl•••nt
ing tb. ALL~BL Cuato••r Satiafaction"onitor (Monitor) proc••• in
ord.r to qu.ntify .nd .valuat. cu.toa.r ••ti.faction. In accor
danc. vith th••tipulat.d plan, W(tJh. Monitor proc••• viII .p.
cifically prioriti•• f.atur•• of ••rvic•••nd product. in t.r•• of
th.ir i.port.nc. to tb. cu.toa.r, provide a ba.i. for d.ci.ion
aaking .bout 9°.1 ••tting, .nd r••ourc. di.tribution, .nd guide
product d••ign .nd coaaunicationw• Th. proc,•• will con.i.t pf a
.tudy of th. coapany'. cu.to••r. which will b. achi.v.d through a
qu••tionnair. d.v.loped by focus 9rouP.. In .ddition, th. coap.ny
will be initi.tin9 ad hoc r••••rcb proj.ct. in ord.r to ,.in .ddi
tion.l in.ight. wh.r. n••d.d (Jt. Ex. 1, Att.ch. 1, .t 7). Pur
·.u.nt to th. .tipulat.d pl.n, •••t.rn ••••rv. will .1.0 ••t up
aultipl. progra•• d••ign.d to .duc.t. it. cu.toaer. on th. prod
uct. and ••rvic•• which .r••v.ilabl. (~••t 11).

acc witn•••••l ••y id.ntifi.d ••v.ral probl••• with th. fr.
qu.ncy, ••thod., .nd .naly.i. of the Monitor proc.... Specific.l
ly, the witn••• point.d out th.t W••t.rn ••••rv. ha. not y.t d.
v.loped th••urv.y. to be u••d in th. proce•• , t~at the .urv.y.
will not produc. ti••ly d.ta b.cau.. tb.y viII only b. conduct.d
on. bi.nni.l b••i.,'.nd that tb. coapany b•• not y.t d.fin.d
wcu.to•• r ••ti.f.ctionw which will be n••d.d in ord.r to d.t.r.in.
the ••••ur•••nt of f.ilur. or .ucc••• of th. Monitor co..itaent
(OCC Ex. I, .t 1'). In r.vi.wing tbi. coaait••nt to cu.to••r co.
.anic.tion, OCC opin.d th.t thi. it•• l.ck. wdefinitiv.n••• of th.
incorporation of public opinion fro. tb•••rvic. r ••ult. with r.
g.rd to the t.chnology .nd ••rvic. d.ploya.nt coaait••ntw• In
OCC'. vi.v, this it•• i. nothing .or. tb.t wh.t'tb.·co.p.ny .hould
curr.ntly b. doing in the ordinary cour•• of bu.in... (OCC Bri.f
.t 71).

Th. Coaai••ion b.li.v.. th.t public input i. .n .xtre.ely
n.c••••ry .nd vit.l .l•••nt in th. future of th. d.v.lop••nt of
the t.l.coaaunic.tion. indu.try. ~b. proc•••••t forth in the
.tipul.t.d pl.n .ppe.r. to provide the co.p.ny vifh a ••cb.ni•• in
which to qu.ntify .nd .v.lu.te cu.toaer ••ti.f.ction in order to
.n.bl. the coapany to .v.lu.te it•••rvic•• and product. in k••p
ing with cu.toa.r obj.ctiv... Furth.r.or., a. clarifi.d by .taff
on bri.f, the co.pany will b. conducting the cu.to.er .urv.y. at
l •••t on .n .nnu.l ba.i. (Staff .eply Bri.f .t 8). Thu., the
Co..i.sion find. that this co.-it••nt is reasonable and .uffici.nt
when con.id.r.d a. p.rt of the .tipul.t.d plan.

h. Univer••l Service:

In it. r.port, th••taff r.co...nd.d that the coapany initi
at••ffort. to furth.r th. goal of univ.r.al ••rvice (S ••• at 46).
Th••tipulated plan .et. forth a nuab.r of ar.a. which the co.pany


